

CONFIDENTIAL DISCLOSURE AGREEMENT

	This CONFIDENTIAL DISCLOSURE AGREEMENT (“Agreement”), dated as of ____________, 20__, (the “Effective Date”) by and between Rochester Gas and Electric, a New York corporation, with offices located at 180 South Clinton Avenue, Rochester, New York 14604 (hereinafter, “Company”), and ________,[footnoteRef:2] a [___][footnoteRef:3] with offices located at ________[footnoteRef:4]  (“Contractor”) (each a “Party” and collectively the “Parties”). [2:  Insert name of Contractor entity that is the Contractor of the document.  ]  [3:  Insert corporate formation information for Contractor (for example, a New York corporation, etc.).]  [4:  Insert corporate address of Contractor.] 


	WHEREAS, Company and Contractor may enter into discussions in connection with the Pavilion System Non-Pipes Alternative Solicitation to provide reliability services (the “Purpose”); and

	WHEREAS, each Party (directly or through its current or future affiliates) expects to share with the other Party certain Confidential Information (as defined herein); and

	WHEREAS, the Party receiving Confidential Information from the other Party or its affiliates, on the one hand (each, a “Receiving Party”), is willing to receive, review, and evaluate the Confidential Information (as defined herein) from the other Party and/or its current or future affiliates furnishing such Confidential Information, on the other hand (each, a “Furnishing Party”), subject to and in accordance with the terms and conditions of this Agreement; and

WHEREAS, the Parties wish to protect the confidentiality of such information and to limit the manner in which the Receiving Party may use such Confidential Information. 

	NOW, THEREFORE, in consideration of the mutual covenants contained herein, and of other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties hereby agree as follows:

	1.	Except as provided in Section 2 hereof, the term “Confidential Information” is defined as any and all information concerning the business, assets, finances, and operations of the Furnishing Party or its affiliate(s) (defined below) that has been or may in the future be disclosed to the Receiving Party in oral, written (including electronic) or other form, regardless of whether such information is marked or otherwise designated as “confidential”, including without limitation any report, document, summary or analysis created by Receiving Party or its Project Personnel (defined below) derived from the Confidential Information.  As used herein, the term “affiliate” means any person or entity controlling, controlled by, or under common control with a Party hereto through majority stock, or other ownership interest, direct or indirect.

	2.	Confidential Information shall not include information that (i) is or hereafter becomes (but not in violation of this Agreement) known to the general public; (ii) was already known to Receiving Party at the time it was disclosed to Receiving Party by Furnishing Party; (iii) is disclosed to Receiving Party by an independent third party which Receiving Party has a reasonable belief has a right to make such disclosure; or (iv) is independently developed by or for Receiving Party without reliance upon the information disclosed by the Furnishing Party.

	3.	Subject to Section 5, Receiving Party shall not disclose Confidential Information to any person without the prior written consent of Furnishing Party, except that Receiving Party shall be entitled to disclose such Confidential Information without Furnishing Party’s prior consent to (i) directors, officers, and employees of itself and its affiliates, and (ii) accountants, financial, legal, and engineering advisors, agents, and representatives of the persons specified in (i) (collectively, “Project Personnel”), to the extent such Project Personnel have a need to know such Confidential Information to assist Receiving Party in the evaluation of the Confidential Information for the purposes specified in this Agreement.  Receiving Party shall cause any Project Personnel described in (i) and (ii) to be bound by the conditions stated herein.  

	4.	Receiving Party shall use at least the same degree of care that it uses to protect its own confidential information (but not less than a reasonable degree of care) to prevent access by unauthorized persons to Confidential Information and shall inform its Project Personnel of the Confidential Information and be responsible for their compliance with the terms of this Agreement.  Neither Receiving Party nor any Project Personnel shall use Confidential Information other than for purposes of evaluating the Purpose(s) and the possibility of entering into an agreement with Furnishing Party pertaining to the Purpose(s).

	5.	In the event Receiving Party or its Project Personnel is required under compulsion of legal or regulatory process to disclose Confidential Information, Receiving Party (i) shall promptly give Furnishing Party written notice of such requirement to disclose and (ii) unless required by applicable federal, state, or local law, rule, or regulation, a court or administrative order, or other legal process, shall refrain from disclosing such Confidential Information until Furnishing Party, in the exercise of reasonable diligence, shall have had an opportunity to challenge the requirement or to seek an appropriate protective order or other appropriate remedy.  Receiving Party agrees not to oppose reasonable actions by Furnishing Party to challenge disclosure of the Confidential Information.  If Confidential Information is required to be disclosed, such disclosure shall be made solely for the required purpose and shall be limited to that portion of the Confidential Information that Receiving Party is legally required to disclose in the judgment of Receiving Party’s counsel.  In such event, Receiving Party shall use reasonable efforts to have the Confidential Information so disclosed treated confidentially by the entity to which such disclosure is made.

	6.	The term of this Agreement shall be five (5) years from the date first written above, provided that the confidentiality and use restrictions of this Agreement shall survive and remain in effect for a period of five (5) years following any expiration or termination of this Agreement.

	7.	Upon the written request of Furnishing Party, Receiving Party shall, within thirty (30) days thereof, return any originals or original copies of Confidential Information and shall destroy or return to Furnishing Party any copies, extracts, summaries, or other reproductions, in whole or in part, of such Confidential Information in its possession and in the possession of the Project Personnel to whom it was disclosed by Receiving Party (excluding computer archival and backup tapes or files, which shall remain subject to the confidentiality and other obligations hereunder).  Within thirty (30) days after written request of Furnishing Party, an officer of Receiving Party shall certify in writing that all Confidential Information in the possession of Receiving Party and the Project Personnel, including all copies, extracts, summaries, and reproductions thereof (but excluding computer archival and backup tapes or files, which shall remain subject to the confidentiality and other obligations hereunder), in whole or in part, were either returned to Furnishing Party or destroyed by Receiving Party.  Notwithstanding the return or destruction of the Confidential Information, the Receiving Party and its Project Personnel will continue to be bound by their obligations of confidentiality and other obligations under this Agreement, subject to the terms of Section 6 hereof.

	8.	Furnishing Party hereby represents and warrants that it has the right and authority to disclose the Confidential Information to Receiving Party in accordance with the limitations set forth in this Agreement.  However, Furnishing Party makes no representation or warranty as to the accuracy or completeness of any Confidential Information provided under this Agreement.

	9.	Receiving Party agrees that in the event of a breach or anticipated breach of this Agreement by Receiving Party, Furnishing Party’s remedy at law may not be adequate and in addition to any other remedies available to it, Furnishing Party shall be entitled to injunctive or similar relief.  Notwithstanding anything else in this Agreement, Receiving Party’s liability to Furnishing Party in contract shall be limited to direct damages, but shall exclude any other liability for special, indirect, incidental, punitive, or consequential damages (whether in contract, tort, warranty, strict liability, or otherwise), including, without limitation, lost profits or lost investment opportunity, even if Receiving Party has been advised in advance that such damages could occur.

	10.	Disclosure of Confidential Information shall not be deemed to constitute a grant of a right or license to the Confidential Information or to any patents, patent applications, copyrighted material or trademarks of Furnishing Party.

	11.	Execution of this Agreement and disclosure or receipt of Confidential Information hereunder shall not obligate either Party or its affiliates to enter into any further agreements or to proceed with any possible relationship or transaction with the other Party or its affiliates.  Further, execution of this Agreement shall not restrict or prohibit either Party or its affiliates from entering into discussions or negotiations with any third party toward any business venture of any nature, or from executing an agreement with a third party for any such business venture. 

	12.	THIS AGREEMENT SHALL BE GOVERNED BY AND INTERPRETED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK, WITHOUT REGARD TO THE CONFLICT OF LAWS PRINCIPLES THEREOF THAT WOULD REQUIRE THE APPLICATION OF THE LAWS OF ANOTHER JURISDICTION.  

13.	The Parties shall endeavor to resolve amicably by negotiation any dispute, claim or controversy arising out of or relating to this Agreement or the breach, termination, enforcement, interpretation or validity thereof, and also including claims sounding in contract, tort, statutory or otherwise (a "Dispute"). Any Dispute which remains unresolved may be finally resolved and decided in accordance with this clause. The Parties hereto hereby irrevocably submit any Dispute to the exclusive jurisdiction of any state or federal court located in the State of New York. The Parties hereby irrevocably waive, to the fullest extent permitted by applicable law, any objection which they may now or hereafter have to the laying of venue of any such dispute brought in such court or any defense of inconvenient forum for the maintenance of such dispute. Each of the Parties hereto agrees that a judgment in any such dispute may be enforced in other jurisdictions by suit on the judgment or in any other manner provided by applicable law. EACH PARTY HERETO WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAWS, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY ACTION, SUIT OR PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT. Each of the Parties hereto hereby consents to process being served by any Party to this Agreement in any suit, action or proceeding by the delivery of a copy thereof in accordance with the provisions of Section 17.  

	14.	This Agreement may not be assigned by either Party unless prior written consent is obtained from the other Party.

	15.	Each Party is entitled, at any time, and without notice to the others, to negotiate, disclose, and to otherwise deal in any manner and for any purpose with third parties regarding its own Confidential Information.

	16.	No failure or delay on the part of either Party hereto in the exercise of any right hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any such right preclude other or further exercise thereof or of any other right.  

17.	All notices or other communications required to be sent to either Party pursuant to this Agreement shall be in writing and delivered personally, or mailed by certified mail, return receipt requested and postage prepaid, or sent by overnight delivery, or sent by email transmission to such Party at the following addresses:


If to Company:
Address: 180 South Clinton Avenue, Rochester, NY, 14607
E-mail: Lawrence.Rush@uniet.com
Attention: Lawrence Rush

If to Contractor:[footnoteRef:5] [5:  Contractor to include applicable notice contact information for communications under this Agreement.] 

Address: Contractor’s Address
E-mail: Email address
Attention: Name

	18.	In the event that any provision of this Agreement is declared by any court of competent jurisdiction to be invalid or unenforceable, such invalidity or unenforceability shall not affect the validity or enforceability of the remaining provisions of this Agreement, which shall be enforced to the maximum extent permitted by law.  The Parties agree to renegotiate in good faith any term held invalid and to be bound by the mutually agreed substitute provision.

	19.	This Agreement may be executed in counterparts, without the necessity that both Parties execute the same counterpart, each of which shall be deemed an original but which together will constitute one and the same agreement.  The exchange of executed copies of this Agreement, including the signature page hereto, by facsimile or electronic mail transmission shall constitute effective execution and delivery of this Agreement and may be used in lieu of the original Agreement for all purposes.  Signatures of representatives of the Parties transmitted by facsimile or electronic mail shall be deemed to be their original signatures for all purposes.

	20.	This Agreement does not create or constitute any partnership, joint venture, employment or agency relationship between the Parties or with any Project Personnel and no Party shall represent that such a relationship exists.  Except as required to comply with applicable federal, state, or local law, rule, or regulation, a court or administrative order, or other legal process, or to comply with disclosure requirements under securities laws applicable to the Receiving Party or its affiliated parent, Receiving Party will not hereafter disclose, and will not permit its Project Personnel to disclose, to any person other than those permitted hereunder to have access to Confidential Information, without the prior written consent of Furnishing Party (i) the fact that Confidential Information has been made available to Receiving Party or that Receiving Party has inspected any Confidential Information, (ii) the fact that discussions or negotiations have taken place, are taking place or are proposed to take place concerning a possible transaction relating to the Purpose(s), or (iii) any of the terms, conditions or other facts with respect to any such possible transaction.

21. The Parties understand and agree that no contract or agreement related to the Purpose(s) or any legal obligations related thereof shall be deemed to exist unless and until a definitive agreement has been executed and delivered except, in the case of this Agreement, for the matters specifically agreed to herein.

22.	No term of this Agreement will be enforceable by a person who is not a party to this Agreement notwithstanding that any such term may purport to confer or may be construed as conferring a benefit on such person.

23.	This Agreement constitutes the entire Agreement and understanding between the Parties with respect to the subject matter hereof and supersedes all prior written or oral communications, negotiations, understandings, or agreements with respect to the subject matter hereof.  This Agreement may be amended only by an agreement in writing duly executed by the Parties hereto.

24.	Receiving Party and Receiving Party’s Project Personnel shall bear all costs of the evaluation of the Confidential Information provided by the Furnishing Party, including the fees and disbursements of counsel and advisors engaged by Receiving Party.  


[Signature page follows]


	IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed as of the date first written above.


	
ROCHESTER GAS AND ELECTRIC 
	

	
By:
	

	
	

	
Name:
	

	
	

	
Title:
	

	
	

	
Date:
	


	
	



	
    [CONTRACTOR NAME][footnoteRef:6] [6:  Update to reflect the correct Contractor entity name.] 

	

	
By:
	

	
	

	
Name:
	

	
	

	
Title:
	

	
	

	
Date:
	


	
	






	

	

	



						
Contractor’s Full Legal Name
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